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In the Court of Appeals of the District of Columbia. 


No. 2418. 

Arthur G. Plant, Executor, &c., et al., Appellant, 

vs. 

R. Golden Donaldson, Executor, et al. 


1 Tn the Supreme Court of the District of Columbia, Probate 

Court. 

Administration No. 16652. 

In re Estate of Rosa G. Simms, Deceased. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 


2 In the Supreme Court of the District of Columbia, Holding 

Probate Court. 

No. 16652, Adm. Doc. 41. 

In re Estate of Rosa G. Simms, Deceased. 

Memoranda. 

1910. 

Jan. 10. Will dated March 5, 19 11, naming R. Golden Donaldson, 
Executor, filed. 

“ 14. Petition of R. Golden Donaldson for probate and record 

of Will and for Letters Testamentary, filed. 

Apl. 5. Order admitting Will to probate and record and granting 

Letters Testamentary to R. Golden-son. 

“ 13. Oath of Executor and Bond executed. 

“ 14. Bond approved and Letters issued. 
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3 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

No. 16652. Adm. Doc. 41. 

In re Estate of Rosa G. Simms, Deceased. 

R. Golden Donaldson, Executor, Petitioner, 

vs. 

Sabina M. Miller; Sabina M. Miller, Executrix under the Last 
Will and Testament of Mary Antoinette Holtzman, Dec’d; Francis 
B. Mclntire; The Little Sisters of the Poor of Washington City, a 
Corporation; The Washington Home for Incurables, a Corpora¬ 
tion ; The Directors of the Providence Hospital, a Corporation; 
Saint Ann’s Infant Asylum, a Corporation; Saint Vincent’s 
Orphan Asylum, a Corporation, Respondents. 

To the Supreme Court of the District of Columbia, the Petitioner 
respectfully represents as follows: 

First. That the Petitioner is a citizen of the United States and a 
resident of the District of Columbia, and files this petition as execu¬ 
tor under the last will and testament of Rosa G. Simms, de¬ 
ceased. 

4 Second. That the Defendant. Sabina M. Miller, is a citizen 
of the United States and a resident of the District of Colum¬ 
bia. and is sued in her own right, and also as executrix under the last 
will and testament of Mary Antoinette Holtzman; the Defendant 
Franc/s B. Mclntire. is a citizen of the United States and a resident 
of the District of Columbia, and is sued in her own right; the de¬ 
fendant. the Little Sisters of the Poor of Washington City, men¬ 
tioned in the will of Rosa G. Simms, hereinafter referred to. as the 
Little Sisters of the Poor, is a corporation organized under the laws 
of the District of Columbia ; the Directors of the Providence Hospital; 
Saint Ann’s Infant Asylum: and Saint Vincent’s Orphan Asylum, 
mentioned in said will as Saint Vincent’s Female Orphans’ Asylum, 
are each incorporated under an act of Congress, and have their 
habitat in the District of Columbia and each is sued in its own 
right; the defendant, the Washington Home for Incurables, herein¬ 
after referred to as Home for Incurables, is a corporation of the Dis¬ 
trict of Columbia, and is sued in its own right. 

Third. That the said Rosa G. Simms, late a citizen of the United 
States, and a resident of the District of Columbia, departed this life 
at her late residence in said District on Deceml>er 25th 1909. leaving 
a last will and testament dated the 5th day of March, 1900, duly 
executed according to law to pass title to both real and personal 
property, which will was thereafter, towit, on the 6th day of April 
1910, admitted to nrohate and record bv this Honorable Court, and 
letters testamentary were granted to your petitioner, as executor 
therein, who thereafter oualified as such, and in virtue thereof has 
possessed himself of the estate of the said Rosa G. Simms, and con- 
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tinuously since his qualification has been, and is still, acting as 
such executor. 

5 Fourth. That in and by said last will and testament, as by 
reference to a true copy thereof filed herewith, marked Peti¬ 
tioner’s Exhibit “A”, and prayed to be read and considered as a 
part hereof, will more fully appear, said testatrix bequeathed to her 
two sisters, Mary Antoinette Holtzman and Sabina M. Miller, all 
her wearing apparel, bric-a-brac, jewelry and household furniture to 
dispose of in such manner as they might think best. 

In and by the second paragraph of said will, testatrix provided as 
follows: 

“My real estate, and all my right, title and interest therein I give 
and devise to R. Golden Donaldson in fee-simple and authorize 
and direct him, as soon after my death as he may deem advisabele, 
and advantageous, to sell and convey the same upon such terms as 
in his judgment may seem best for the interests of all persons, and 
without liability upon any person to whom he may sell the said 
real estate to see to the application of the money received by him 
therefor and to make the following disposition of the proceeds of the 
sale of said real estate: 

First. To my sister. Fran e/s B. Melntire, the sum of One Thou¬ 
sand dollars ($1000). 

Second. To the Little Sisters of the Poor, the sum of Five Hun¬ 
dred Dollars ($500). 

Third. To the Home for Incurables the sum of Five Hundred 
Dollars ($500). 

Fourth. To Providence Hospital, the sum of Five Hundred Dol¬ 
lars ($500). 

Fifth. To Saint Ann’s Infant Asylum, the sum of Two hundred 
and fifty dollars ($250). 

Sixth" To Saint Vincent’s Female Orphan Asylum the sum of 
Five Hundred Dollars ($500).” 

In and by the third paragraph of said will, testatrix gave, devised 
and bequeathed all the residue of her estate, of whatever kind and 
character, to her two sisters, Mary Antionette IToltzman and Sabina 
M. Miller, absolutely, share and" share alike. Testatrix further di¬ 
rected in said third paragraph, that if the said Mary Antoinette 
Holtzman should predecease testatrix the share so devised 

6 to her in said third item, be paid to the Trustees of the 
Sacred Heart Church, Washington, D. C. 

Fifth. Your petitioner further represents to the Court that subse¬ 
quent to the death of the testatrix, on, to wit, the 12th day of 
January 1910. the said Mary Antoinette Holtzman departed this 
life, leaving a last will and testament, which has been duly ad¬ 
mitted to probate and record, and letters testamentary granted to 
Sabina M. Miller, the executrix named therein, who thereafter quali¬ 
fied as such and is now acting in that capacity. 

Sixth. That at the time said Rosa G. Simms executed her last 
will and testament, her sole estate, so far as your petitioner has been 
able to ascertain, consisted of several hundred dollars in cash, and 
a one-seventh undivided interest in and to all that part of original 
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lot eleven (11) in square two hundred and ninety (290), con¬ 
tained in the following metes and bounds, viz: Beginning for the 
same at the northed corner of said lot and square, and running 
thence east on “F” Street twenty-four (24) feet; thence south 
sixty (00) feet: thence west twenty-four (24) feet to Thirteenth 
Street: and thence north on Thirteenth Street sixty (00) feet, to 
the place of beginning: also a one-seventh undivided interest in and 
to the west twenty-seven (27) feet. 4 inches, front on U F” Street by 
full depth of original lot Four (4) in square two hundred and 
fiftv-three (253). 

That on •Tulv 20th 1903. and May 9th 1904. the property described 
above was sold, and testatrix received for ber one-seventh undivided 
interest therein about the sum of Sixteen thousand dollars ($10,000) 
in cash. 

Seventh. That thereafter on to wit. August 2nd. 1904. testa¬ 
trix invested the sum of Fourteen thousand five hundred 

7 dollars ($14,500) in two promis«orv notes, both dated Au¬ 
gust 2nd. 1904. both signed by .Tames B. M. Ash. both 

payable three years after date with interest at five percent per 
annum, payable semi-annually, and secured bv deed of trust upon 
lots Nine and Ten. in square fiftv-eight (58). this city: said notes 
at their maturity were extended three years, and were still unpaid at 
the time of the death of the said Bosa (4. Simms. 

Fighth. That at the time of the death of the said Bosa (4. Simms, 
her whole estate consisted of the sum of Thirtv five hundred and 
one and 6/100 dollars ($3,501.06) in cash, and the two notes above 
described, with interest due thereon from August 2nd. 1909 at five 
per cent per annum. Subsequentlv on. to wit. the 2nd day of 
February 1910 the maker of the said notes paid your petitioner the 
amount of the principal and interest thereof in full. 

Ninth. Your petitioner further represent* that in view of the 
fact that testatrix directed the legacies mentioned in the second 
paragraph of said will to be paid out of the proceeds of sale to be 
made by her trustee after her death of her real estate, and that 
she died possessed of no real estate, but sold and conveyed the 
same before she died, and by reason of the conflicting claims of 
the respondents, your petitioner is in doubt as to whether said 
legacies mentioned in said second paragraph of said will are adeemed, 
or payable out of the general assets of the estate. 

That the legatees mentioned in the second item or paragraph of 
said will claim and contend that said legacies to them are not 
adeemed, but are payable out of the general assets of the estate; and 
the residuary legatees claim that the legacies mentioned in the 
second paragraph of said will are adeemed and destroyed 

8 and the amounts which otherwise would be payable to said 
legatees mentioned in the said second paragraph of said 

will fall into the residuum of said estate. 

^Therefore, petitioner files this petition and requests this honorable 
court to construe the will of the said Bosa G. Simms, and determine 
whether the legacies mentioned in the said second item or paragraph 
thereof are adeemed or destroyed by the sale by testatrix of her 
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real property during her life time, or whether said legacies are pay¬ 
able out of the general assets of said estate. 

The premises considered, petitioner prays: 

1st. That the United States writ of subpoena may issue out of this 
honorable court, directed against each and all of the respondents 
named in this petition, requiring them, and each of them to appear 
and answer the exigencies hereof, but not under oath, answer under 
oath being hereby expressly waived. 

2nd. That this honorable court will construe the provisions of 
the said will of the said Rosa G. Simms, and direct your petitioner 
as to the proper distribution of the fund in his hands as executor 
of the estate of the said Rosa G. Simms, deceased. 

3rd. For such other further and general relief, as the nature of 
the case may require. 

R. GOLDEN DONALDSON. 

District of Columbia, To wit: 

R. Golden Donaldson, being first duly sworn, deposes and says 
that he is the petitioner in the foregoing petition by him sub¬ 
scribed : that he has read the same and knows the contents thereof; 
that the statements therein made of his own knowledge are true, 
and those therein made upon information and belief, he believes 

trnp 

R. GOLDEN DONALDSON. 

Subscribed and sworn to before me this 28th day of April. 1911. 

[notarial seal.] ANNA M. BOSSE, 

Notary Public, D. C. 

9 Last Will and Testament of Rosa G. » Simms, of Washington, 

D. C. 

I, Rosa G. Simms, of the City of Washington, District of Colum¬ 
bia, do make, publish and declare the following to be my last will 
and testament: 

First. T give and bequeath to my two sisters. Mary Antoinette 
Holtzman and Sabina M. Miller, all of mv wearing apparel, bric-a- 
brac, jewelry and household furniture to dispose of in such manner 
as they may think best. 

Second. Mv real estate, and all my rights, title and interest therein 
I give and devise to R. Golden Donaldson in fee-simple and au¬ 
thorize and direct him, as soon after my death as he may deem ad¬ 
visable, and advantageous, to sell and convey the same upon such 
terms as in his judgment may seem best for the interests of all 
persons, and without liability upon any person to whom he may 
sell the said real estate to see to the application of the money re¬ 
ceived by him therefor, and to make the following disposition of the 
proceeds of the sale of said real estate: 

First. To my sister, Francis B. McTntire, the sum of One thou¬ 
sand dollars ($1000) 
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Second. To The Little Sisters of ihe Poor, the sum of Five Hun¬ 
dred Dollars ($500) 

Third. To the Home for Incurables the sum of Five Hundred 
Dollars ($500) 

Fourth. To Providence Hospital, the sum of Five Hundred Dol¬ 
lars ($500) 

10 Fifth. To Saint Ann’s Infant Asylum, the sum of Two 

Hundred and fifty Dollars ($250) 

Sixth. To Saint Vincent’s Female Orphan Asylum the sum of 
Five Hundred Dollars ($500) 


2 . 


All of said institutions being in the District of Columbia. 

Third. All the rest and residue of my estate of whatever kind and 
character 1 give, devise and l>eque-the to my two sisters, Mary 
Antoinette Holtzman and Sabina M. Miller, and to their heirs and 
assigns forever, share and share alike. But if said Mary Antoinette 
Holtzman be not living at the time of my death then T direct that 
the share devised to her in this, the third item of mv will, be paid 
to the Trustees of the Sacred Heart Church, Corner of Thirteenth 
Street and Whitney Avenue. Washington. D. C. 

Fourth. I hereby appoint R. Golden Donaldson executor of this 
my last will and testament and recpiest that he may qualify and act 
as such without giving bond. 

In witness whereof I have hereunto set my hand and seal this 
fifth dav of March, A. D. 1900. 

ROSA G. SIMMS, [seal.] 


Signed, sealed, published and declared by the said Rosa G. Simms 
as and for her last will and testament in our presence, and we at 
the request of said testatrix and in her presence and in the presence 
of each other have hereunto signed our names as witnesses hereto 
this fifth dav of March, A. D. 1900. 

JOHN A. SWEENEY. 

ROBERT A. PHILLIPS. 

HARRY J. SWEENEY. 


11 In the Supreme Court of the District of Columbia, Holding 

Probate Court. 

Admin. No. 16652. 

In the Matter of the Estate of Rosa G. Simms, Deceased. 

The answer of the respondent Sabina M. Miller in her own right 
and as executrix of the estate of Marie A. Holtzman, deceased, to the 
petition filed herein on the first day of May A. D. 1911, by R. 
Golden Donaldson, executor of the estate of Rosa G. Simms, de¬ 
ceased, respectfully shows as follows: 

This respondent admits the truth of all the allegations in each 
and every paragraph of said petition. 
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Answering further, this respondent says that she is advised, and 
therefore alleges and avers, that no part of the estate of Rosa G. 
Simms, deceased, can he applied by the petitioner, R. Golden 
Donaldson, executor as aforesaid, to the payment of the legacies 
contained in the second paragraph of the last will and testament of 
said decedent. 

SABINA M. MILLER. 
SABINA M. MILLER, 
Executrix of Marie A. Holtzman. 


ALEXANDER G. BENTLEY, 

Attorney for Respondent Sabina M. Miller. 


12 In the Supreme Court of the District of Columbia. 

Probate. No. 16652. 

Matter of Estate of Rosa G. Simms, Deceased. 

Answer of the Little Sisters of the Poor of Washington City to 

Petition of Executor. 

For answer to the petition of R. Golden Donaldson, executor of 
the last will and testament of Rosa G. Simms, deceased, praying for 
instructions of this court concerning the legacy bequeathed to this 
defendant by the said testatrix in and by the second item of her 
said last will and testament, this defendant respectfully states as 
follows: 

1-9. This defendant admits the allegations of paragraphs 1 to 9, 
inclusive, of said petition to be true, so far as it has any personal 
knowledge, information, or belief concerning the same. 

10. Further answering the said petition, this defendant says that 
the said legacy, given to it as aforesaid, is purely demonstrative, and 
is therefore neither adeemed nor subject to ademption; and this de¬ 
fendant further says that the very proceeds of sale of said testatrix’s 
real estate, out of which the said legacy is directed to be paid by 

her said executor, are now in his hands, and that the validity 

13 of the said legacy in no wise depends upon the mere fact of 
such sale having been made by the said testatrix herself 

instead of her said executor, as such sale was in any event a mere 
means to the end intended to be accomplished, namely, to provide 
a convenient fund for the payment of the several legacies bequeathed 
in and by the said instrument. 

11. Further answering the said petition, this defendant says that 
the said testatrix, in and by the said instrument, liberally provided 
for all of her next of kin, giving all of her wearing apparel, bric-a- 
brac. jewelry, and household furniture to her sisters Mary and 
Sabina, $1,000. (say one thousand dollars), also payable out of the 
proceeds of sale of her realty, to her sister Francis; and all the rest 
and residue of her estate, including the balance of said proceeds of 
sale of realty, which, after the satisfaction of all legacies payable 
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therefrom, amounts to about $1*2,000. (sav twelve thousand dollars), 
to her said two sisters Mary and Sabina. 

And now, having fully answered the said petition, this defendant 
prays to he hence dismissed with its reasonable costs in this behalf 
sustained. 

TIIE LITTLE SISTERS OF THE POOR, 

By BAKER, SIIEEHY A* HOGAN, Attorneys. 

14 In the Supreme Court of the District of Columbia, Holding a 

Probate Court. 

No. 16652, Administration Docket. 

In re Estate of Rosa G. Simms, Deceased. 

R. Golden Donaldson, Executor, Petitioner, 

vs. 

Sabina M. Miller et al., Respondents. 

Answer of Respondent, The Washington Home for Incurables, a 

Body Corporate. 

The Washington Home for Incurables, a body corporate, for 
answer to the petition of IL Golden Donaldson, executor, heretofore 
filed in the above entitled cause states as follows: 

1. That it believes the allegations of the first paragraph of the 
]>etition to he true and therefore admits the same. 

2. That it admits so much of the second paragraph of the said 
petition as refers to this respondent; that it has no knowledge of 
the remaining allegations of the said petition and therefore can 
neither admit nor deny the same. 

3. That it believes the allegations of the third paragraph of the 
said petition to l>e true and therefore admits the same. 

4. That it believes the allegations of the fourth paragraph of the 
said petition to l>e true but for greater certainty refers to the will 
of Rosa G. Simms therein referred to as the best evidence of its 

contents and calls for the production of the same. 

15 5, 6, 7, and 8. That your respondent has no knowledge of 
the allegations contained in the fifth, sixth, seventh and 

eighth paragraphs of the said petition and therefore can neither 
admit nor deny the same. 

9. Answering so much of the ninth paragraph of the said petition 
as it is advised it is incumbent upon it to answer it states that it 
claims that it is justly entitled to the legacy to it bequeathed by the 
last will and testament of the late Rosa G. Simms and that the 
.same is not addeemed but is justly payable to it out of the assets of 
the said estate. It has no knowledge of the other matters set forth 
in the said paragraph of the said petition. 

And now having fully answered the said petition this respondent 
prays to be hence dismissed with its reasonable costs. 

THE WASHINGTON HOME FOR 
INCURABLES, 

By CHARLOTTE EVERETT HOPKINS, 

President, 
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I, Charlotte Everett Hopkins, do solemnly swear that I have read 
the foregoing answer by me subscribed for the Washington Home 
for Incurables and that T know the contents thereof; that I am 
the President of the said Home and as such officer have authority 
to sign and swear to this answer; that the matters therein states 
of my personal knowledge are true and that those stated upon 
information and belief 1 believe to be true. 

CHARLOTTE EVERETT HOPKINS, 

President. 

Subscribed and sworn to before me this 5th dav of May, A. D. 

1911. 

[notarial seal.] EDWARD KEEGIN, 

Notary Publie. 


16 In the Supreme Court of the District of Columbia, Holding 

Probate Court. 

Probate. No. 16652. 

In the Matter of the Estate of Rosa G. Simms, Deceased. 

Equity. No. 29922. 

R. Golden Donaldson, Executor, Petitioner, 

vs. 

Sabina M. Miller et al., Respondents. 

Separate Answer of the Respondents The Directors of Providence 
Hospital, a Corporation , and St. Ann’s Infant Asylum, a Corpora¬ 
tion , to thx Petition of the Executor. 

For answer to the petition of R. Golden Donaldson, Executor of 
the last will and testament of Rosa G. Simms, deceased, asking for 
a construction of the provisions of the will of said deceased, and for 
instruction concerning the legacies bequeathed to these respondents 
under the second item of said last will and testament, these re¬ 
spondents respectfully state as follows: 

1 to 8, in cl. These respondents admit the allegations of paragraphs 
one to eight, inclusive, of said petition to be true as far as they 
have any personal knowledge, information and belief concerning 

the same. 

9. Answering paragraph nine of said petition, these respondents 
aver that the legacies left to them under the second item of 

17 the will of said Rosa G. Simms, deceased, were not adeemed 
and destroyed hv reason of the sale of the real estate men¬ 
tioned and described in'said second item of said will, or the validity 
thereof in any wise affected by said sale, because said legacies are 
demonstrative or general, and not specific. 

These respondents aver that according to the true and legal, con¬ 
struction of the second clause of said will, the real estate mentioned 

2—2418a 
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in said second item of said will was devised to R. Golden Donaldson, 
the executor named in said will, in trust to sell the same, and to 
dispose of the proceeds among the legatees named in said second 
item of said will, mid that said devise operated merely as a bequest 
of the proceeds of the land, and therefore a sale by the testatrix of 
the land in her lifetime did not operate as an ademption of the 
legacies, but merely transferred the same as a charge on the general 
estate, a part of which consists of the proceeds of the sale of the 
identical real estate which was directed to be sold for the payment 
of said legacies. 

Further answering said paragraph nine, these respondents aver that 
it appears from the petition of the executor that the identical pro¬ 
ceeds of the sale of the testatrix* real estate described in Ttem Two 
of her said will, were invested bv her during her lifetime in certain 
real estate notes described in the seventh paragraph of said petition, 
which notes were afterwards paid to said executor, and he now holds 
the same in cash, subject to the distribution in accordance with the 
terms of the will of said deceased; or in other words, the executor 
now holds the proceeds of the sale of said real estate, which are, 
and should be, subject to the same disposition as was intended by 
the second clause of the will of said testatrix, unaffected by 

18 the fact that it became unnecessarv for the executor himself 
to sell the real estate for the same purposes. 

2 . 

These respondents submit that the legacies left to them by the 
will of said testatrix are demonstrative or general, and a charge 
against the general estate in addition to being a charge against the 
proceeds of the sale of the testatrix’ real estate, as set forth in Ttem 
Two of her will and that said legacies should be paid in full out of 
the funds now in the hands of said executor. 

And having fully answered, these respondents pray to be hence 
dismissed with their reasonable costs. 

THE DIRECTORS OF PROVIDENCE 
PIOSPITAL and 
ST. ANN’S INFANT ASYLUM, 

Bv HAMILTON, COLBERT, YERKES & 
HAMILTON, 

Their Attorneys. 

19 In the Supreme Court of the District of Columbia, Holding a 

Probate Court. 

Probate. No. 16652. 

Matter of Estate of Rosa G. Simms, Deceased. 

Answer of St. Vincenfs Orphan Asylum to Petition of Executor. 

For answer to the petition of R. Golden Donaldson, executor of 
the last will and testament of Rosa G. Simms, deceased, praying 
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for instructions of this court concerning the legacy bequeathed to 
this respondent by the said testatrix in and by the second item of 
her last will and testament, this respondent respectfully states as 
follows: 

1-8. That it admits the allegations of paragraph 1-8 of the peti¬ 
tion to be true, so far as it has any personal knowledge, information 
or belief concerning the same. 

9. Answering so much of the 9th paragraph of the petition as 
your respondent is advised it is incumbent upon it to answer, it says 

2 . 

that the legacy to it bequeathed by the last will and testa- 
20 ment of the late Rosa G. Simms, is purely demonstrative and 
that the same is not .adeemed nor is it subject to ademption, 
and this respondent claims that it is entitled to said legacy, which is 
justly payable to it out of the assets of the said estate. The re¬ 
spondent has no knowledge of the other matters set forth in said 
paragraph of the said petition and therefore can neither admit nor 
denv the same. 

And now having fully answered the said petition this respondent 
prays to be hence dismissed with its reasonable costs. 

ST. VINCENT’S ORPHAN ASYLUM, 

By PAUL E. JOHNSON. Attorney . 


21 In the Supreme Court of the District of Columbia. 

Probate. No. 18652. Administration Docket. 

In re Estate of Rosa G. Simms, Deceased. 

Answer of Frances B. Mclntire to the Petition of Executor. 

The respondent, Frances B. Mclntire, answering the petition of 
R. Golden Donaldson, executor of the last will and testament of 
Rosa G. Simms, deceased, praying for instructions of this court 
concerning the legacy bequeathed to this respondent by the said 
testatrix in and bv the second item of her said last will and testa- 

t j 

ment. respectfully states as follows: 

I. That she is a citizen of the United States and a.? resident of 
the District of Columbia, and is the person named in the second 
paragraph of the said last will and testament of the said Rosa G. 
Simms, as her sister. Frances B. Mclntire. 

IT. That the various allegations contained in paragraphs 1 to 9, 
inclusive, of said petition are true to the best of her present knowl¬ 
edge and belief, and she therefore admits them to be true. 

III. This respondent is advised, and therefore avers, that the 
true intent and meaning of the testatrix, Rosa G. Simms, a copy of 
whose will is annexed to the petition, as the same is expressed 

22 in the second paragraph thereof was to give and bequeath to 
this respondent the sum of $1,000, irrespective of whether the 
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real estate specified in said will and more fully described in para¬ 
graph 6 of the said 6ill should he sold and disposed of by the said 
plaintiff as devisee in trust, or should he sold and disposed of by the 
said testatrix l>efore her decease, and that the said legacy of $1,000 
should therefore he paid to her by the plaintiff as executor of said 
will in accordance with what this respondent maintains is the clear 
intent and purpose thereof. 

And now, having fully answered the said petition, this respondent 
prays to he hence dismissed with its reasonable costs in this behalf 
sustained. 

FRANCES B. McINTIRE [s.] 


Attorney for the Defendant Frances B. Mclntire. 
District of Columbia, ss: 

Frances B. Mclntire. being duly sworn, deposes and says that she 
is one of the respondents named in said petition and the foregoing 
answer: that she has read the same and knows the contents thereof: 
that the statements made in the foregoing answer are true; and that 
those therein made on information and belief she believes to he true. 


Subscribed and sworn to before me this 8th dav of .Tune, 1911. 

r notarial seal.] M. HAYWARD CRENSHAW, 

Notary Public. 


23 In the Supreme Court of the District of Columbia, Holding 

Probate Court. 

No. 16652, Adm. Doc. 41. 

In re Estate of Rosa G. Simms, Deceased. 

Mem oranda. 

1912. 

Mch. 18. Request of Arthur P. Greeley, att’y, for leave to substitute 
Arthur G. Plant, Executor for Frances B. McTntire, 
deceased, in this cause, filed. 

“ 18. Order substituting Arthur G. Plant, as respondent, in 

place of Frances B. McTntire. deceased. 

24 In the Supreme Court of the District of Columbia. 

Probate. No. 16652, Administration Docket 41. 

In re Estate of Rosa G. Simms. 

Answer of Arthur G. Plant, Executor of the Estate of Frances B. 
Mclntire, Deceased, to the Petition of Executor. 

The respondent, Arthur G. Plant, Executor of the estate of 
Francis B. Mclntire, deceased, answering the petition of R. Golden 


R. GOLDEN DONALDSON, EXECUTOR, ET AL. 


13 


Donaldson, Executor of the last will and testament of Rosa G. Sims, 
deceased, praying for instructions of this court concerning the legacy 
bequeathed to the said Francis R. McTntire by the said testatrix in 
and by the second item of her said last will and testament, respect¬ 
fully states as follows: 

I*. That he is a citizen of the United States and a resident of the 
District of Columbia and is the Executor of the estate of Francis B. 
Mclntire, deceased, who was the person named in the second para¬ 
graph of the said last will and testament of the said Rosa G. Sims, 
as her sister, Frances B. Mclntire. 

II. That the various allegations contained in paragraphs 1 to 9, 
inclusive, of said petition are true to the best of his present knowledge 
and belief, and he therefore admits them to he true. 

III. That this respondent is advised, and, therefore, avers, that the 
true intent and meaning of the testatrix, Rosa G. Sims, a copy of 
whose will is annexed to the petition, as the same is expressed in 
the second paragraph thereof was to give and bequeath to the said 

Frances B. Mclntire the sum of one thousand dollars, irre- 
25 spective of whether the real estate specified in said will and 
more fully described in paragraph A of the said bill should 
he sold and disposed of by the said plaintiff as deviseer in trust, or 
should be sold and disposed of by the said testatrix before her de¬ 
cease, and that the said legacy of one thousand dollars should, there¬ 
fore, l>e paid to him as Executor of the last will and testament of the 
said Frances B. Mclntire, deceased, by the plaintiff as Executor of 
said will of said Rosa G. Sims in accordance with what this respond¬ 
ent maintains is the clear intent and purpose thereof. 

And now, having fully answered the said petition, this respondent 
prays to be hence dismissed with its reasonable costs in this behalf 
sustained. 

ARTITUR P. GREELEY, 

Attorney for the Respondent Arthur G. Plant , Executor. 
District of Columbia, »s: 

Arthur G. Plant, being duly sworn, deposes and says that he is 
the Executor of the last will and testament of Frances B. Mclntire, 
one of the respondents named in said petition and in the foregoing 
answer; that he has read the same and knows the contents thereof; 
that the statements made in the foregoing answer are true; and that 
those therein made on information and belief he believes to be true. 

ARTHUR G. PLANT. 

Subscribed and sworn to before me this 15th day of March, 1912. 

[notarial seal.] JAMES S. BURRUS, 

Notary Public. 
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26 Ill the Supreme Court of the District of Columbia, Probate 

Court. 

Administration, Xo. 16652. 

In re Estate of Rosa 0. Simms, Deceased. 

Final Decree of Petition of May 1, 1911. 

This cause having been duly set down for hearing, came on to be 
heard on the petition of R. Golden Donaldson, Executor of the last 
will and testament of Rosa G. Simms, deceased, filed herein on May 
1st, 1911. and the answers of all the respondents to the said petition, 
and was argued by counsel for the respective parties and submitted to 
and considered bv the court; whereupon it is this 9th dav of April, 
1912— * 

Adjudged, ordered, and decreed that each and all of the legacies 
set out in the second paragraph of the said last will and testament 
of the said testatrix were and are specific and were and are adeemed. 

It is further adjudged, ordered and decreed that the said executor 
be and he is hereby instructed that the amount of the several lega¬ 
cies hereby held to be specific and adeemed fall into the residuum 
of the estate, and should be distributed as such residuum to the 
residuary legatees named in said will, and as provided therein. 

By the Court : WRIGHT, Justice. 

From the foregoing decree an appeal to the Court of Appeals of 
the District of Columbia is prayed in open court by Arthur G. 

27 Plant. Executor of Frances B. McTntire (who post-deceased 
the said Rosa G. Simms). The Little Sisters of the Poor, The 

Washington Home for Incurables, The Directors of Providence Hos¬ 
pital. Saint Ann’s Infant Asylum, and Saint Vincent’s Orphan Asy¬ 
lum (the said Frances B. Mclntire and the other appellants being 
all of the legatees named in the second paragraph of the said last will 
and testament of the said Rosa G. Simms, deceased), which appeal is 
allowed: and the penalty of the appeal hond to operate — a super¬ 
sedeas is fixed in the sum of five hundred Dollars. 

By the Court : WRIGHT. Justice. 

28 In the Supreme Court of the District of Columbia. Prohate 

Court. 

Administration. No. 16652. 

♦ 

In re Estate of Rosa G. Simms, Deceased. 

Assignment of Errors. 

Filed April 18, 1912. 

The legatees named in the second paragraph of the last will and 
testament of Rosa G. Simms, deceased, assign errors to the decree 
herein of April 9th, 1912, as follows: 

1. The court erred in holding the legacies specific. 

2. The court erred in holding the legacies adeemed. 
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3. The court erred in refusing to hold the legacies demonstrative 
and not adeemed. 

4. The court erred in other respects apparent of record. 

BAKER, SHEEHY & HOGAN, 

Attorneys for Little Sisters of the Poor. 

F. J. H. 

R. ROSS PERRY & SON, 

Attorneys for Washington Home for Incurables. 

F J H 

HAMILTON, YERKES & HAMILTON, 

Attorneys for Directors of Providence Hos¬ 
pital and St. Ann's Infant Asylum. 

F J H 

PAUL E. JOHNSON, 

Attorney for St. Vincent's Orphan Asylum* 

F. J. H. 

ARTHUR P. GREELY, 

Attorney for Arthur G. Plant , Executor of 

Frances B. Mclntire. 

F. J. H. 


Washington, D. C., April 9, 1912. 
Service of above Assignment of Errors acknowledged this day. 

ALEXANDER G. BENTLEY. 
ELLTS & DONALDSON, 

Attorneys for Residuary Legatee-. 
ABNER IT. FERGUSON,' 

R. GOLDEN DONALDSON, 
Executor Estate of Rosa G. Simms. 


29 In the Supreme Court of the District of Columbia, Holding 

Probate Court. 

No. 16652. Adm. Doc. 41. 

In re Estate of Rosa G. Simms, Deceased. 
Memorandum. 

April 24, 1912.—Appeal bond approved and filed. 

30 In the Supreme Court of the District of Columbia. Probate 

Court. 

Administration, No. 16652. 

In re Estate of Rosa G. Simms, Deceased. 

Prsecipe for Transcript of Record. 

For the purpose of the appeal prayed and allowed herein April 9th, 
1912, the Register of Wills will please prepare the transcript of rec¬ 
ord including therein the following: 

1. Memoranda only of the following proceedings: 

(a) Will dated March 5, 1900, naming R. Golden Donaldson, 
Executor, filed. 
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( b ) Petition of R. Golden Donaldson for probate and record of 
will and for letters testamentary, filed. 

(e) Order admitting will to probate and record and granting let¬ 
ters testamentary to R. Golden Donaldson, lxmd $20,000. 

( d) Oath of Executor, and bond, executed. 

(e) Bond approved and letters issued. 

2. The following papers in full: 

(/) Petition of Executor for construction of will (including Ex¬ 
hibit A, copy of will). 

( g ) Answer of Sabina M. Miller. 

(h ) Answer of Little Sisters of the Poor. 

(i) Answer of Washington Home for Incurables. 

31 (;) Answer of Directors of Providence Hospital and St. 

Ann’s Infant Asylum. 

(^) Answer of St. Vincent’s Orphan Asylum. 

(/) Answer of Frances B. Mclntire. 

3. Memoranda only of the following proceedings: 

(m) Request of Arthur P. Greeley, attorney, for leave to sub¬ 
stitute Arthur G. Plant. Executor of Frances B. McTntire, deceased. 

(n) Order substituting Arthur G. Plant as respondent in place 
of Frances B. Mclntire, deceased. 

4. The following papers in full: 

(o) Answer of Arthur G. Plant, Executor of Frances B. Mc¬ 
lntire, deceased. 

( p ) Final decree declaring legacies specific and adeemed, allow T - 
ing appeal, fixing ]>enalty of appeal bond, etc. 

( q ) Assignment of errors. 

5. Memorandum only of the approval and filing of 

(r) Appeal bond. 

6. This praecipe ($) in full. 

BAKER. SHEEHY & HOGAN, 

Attorneys for Little Sisters of the Poor. 

F J H 

R. ROSS PERRY & SON. 

Attorneys for Washington Home for Incurables. 

F J H 

HAMILTON, YERKES & HAMILTON, 

Attorneys for Directors of Providence Hos¬ 
pital and St. Ann's Infant Asylum. 

F T H 

PAUL E. JOHNSON. 

Attorney for St. Vincent's Orphan Ast/lum. 

F. J. H. 

ARTHUR P. GREELY, 

Attorney for Arthur G. Plant, Executor of 

Frances B. McTntire. 


F. J. H. 


This designation is satisfactory and is approved. 
ELLISON DONALDSON, 

ALBERT H. FERGUSON, 

Atfys for Residuary Legatees. 
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32 In the Supreme Court of the District of Columbia, Probate 

Court. 


Administration, No. 16652. 

In re Estate of Rosa G. Simms, Deceased. 

United States of America, 

District of Columbia, ss: 

I, James Tanner, Register of Wills of the* District of Columbia, 
and ex officio clerk of the Supreme Court of the District of Columbia 
holding a special term as a Probate Court, do hereby certify the fore¬ 
going pages numbered from 1 to 31, both inclusive, to l>e a true and 
correct transcript of the record according to directions of counsel 
herein filed, copy of which is made part of this transcript, in ad¬ 
ministration cause No. 16652, In re Estate of Rosa G. Simms, de¬ 
ceased, as the same remains upon the files and of record in said 
court. 

In testimony whereof. I hereunto subscribe my name and affix the 
seal of said court, at the City of Washington, in said District, this 
25" day of April, A. D. 1912. 

[Seal Supreme Court of the District of Columbia, Probate 

Jurisdiction.]' 

JAMES TANNER, 

Register of Wills and ex-Officio Cletrk 

of the Probate Court. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2418. Arthur G. Plant, executor, <fcc., et al., appellants, vs. R. 
Golden Donaldson, executor, et al. Court of Appeals, District of 
Columbia, Filed Apr. 25. 1912. Henry W. Hodges, clerk. 
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IN THE 


CEUmrt of Appeals, District uf (Columbia 


April Term, 1912. 


No. 2418. 


No. 2 Special Calendar 
Ocxohor Tern 1912 


Arthur G. Plant, Executor, et al., Appellants , 


vs. 


R. Golden Donaldson, Executor, et al.. Appellees. 


BRIEF FOR APPELLANTS. 


Statement of Case. 

This case was heard on petition and answers. No facts 
alleged on either side are in dispute. The question of law 
is whether certain legacies are specific or demonstrative. 
The appellants contend that the legacies in question are 
demonstrative. The court below held that “each and all 
of the legacies * * * are specific” (R., p. 14). 

The following are the facts: On March 5, 1900, Rosa 
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G. Simms made her last will and testament. At that time 
her entire estate consisted of several hundred dollars in cash, 
some household goods and wearing apparel, and a one- 
seventh undivided interest in two pieces of real estate lo¬ 
cated in the District of Columbia (R., pp. 3-4). By the 
first paragraph of her will, she disposed of her household 
goods, jewelry, etc. That paragraph is not in controversy 
in this case. The second paragraph, the only one which it 
is necessary to consider, is as follows (R., pp. 5-6) : 


“Second: My real estate, and all my right, title and 
interest therein I give and devise to R. Golden Donald¬ 
son in fee simple and authorize and direct him, as soon 
after my death as he may deem advisable, and advan¬ 
tageous, to sell and convey the same upon such terms 
as in his judgment may seem best for the interests of 
all persons, and without liability upon any person to 
whom he may sell the said real estate to see to the ap¬ 
plication of the money received by him therefor, and 
to make the following disposition of the proceeds of 
the sale of said real estate: 

“First: To my sister, Frances B. Mclntire, the sum 
of One Thousand Dollars ($1,000). 

“Second: To the Little Sisters of the Poor, the sum 
of Five Hundred Dollars ($500). 

“Third: To the Home for Incurables the sum of 
Five Hundred Dollars ($500). 

“Fourth: To Providence Hospital, the sum of Five 
Hundred Dollars ($500). 

“Fifth: To Saint Ann’s Infant Asylum, the sum 
of Two Hundred and Fifty Dollars ($250). 

“Sixth: To Saint Vincent’s Female Orphan Asylum 
the sum of Five Hundred Dollars ($500). 

“All of said institutions being in the District of Co¬ 
lumbia.” 

By the third paragraph she devised and bequeathed the 
residue of her estate to her two sisters, Mary and Sabina. 
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It will be noted that her sister Frances is remembered by a 
bequest of $1,000 in the second paragraph, but nowhere 
else in the instrument. 

On July 20, 1903, and May 9, 1904, the testatrix sold 
her interest in the two pieces of real estate, and she re¬ 
ceived as the proceeds of the sale thereof “about the sum 
of $16,000 in cash” (R., p. 4). 

On August 2, 1904, the testatrix invested the sum of 
$14,500 in two promissory notes, secured by deed of trust 
on real estate in the District of Columbia. The money thus 
invested was the identical money received by her as the 
proceeds of the sale of her said real estate, and “the very 
proceeds of sale of said testatrix’s real estate, out of which 
said legacy is directed to be paid by her said executor, are 
now in his hands” (R., p. 7). 

The testatrix died December 25, 1909. Her last will and 
testament dated, as hereinbefore stated, March 5, 1900, 
was duly admitted to probate, and Mr. R. Golden Donald¬ 
son, the executor therein nominated, duly qualified as such 
executor. At the time of the death of the testatrix, her 
whole estate consisted of the sum of $3,501.06 in cash, and 
the two notes already referred to of the total sum of $14,- 
500. Subsequently, the said notes were paid and the 
sum of money represented thereby, in addition to the $3,- 
501.06 which the testatrix had in cash at the time of her 
death, came into the hands of her executor (R., p. 4). 

The executor filed his petition in the court below for de¬ 
cision as to whether or not the legacies mentioned in the 
second paragraph of the said will were adeemed by reason 
of the fact that the testatrix disposed of her real estate in 
her life time, and died possessed of no real estate. 

As we have stated, the court below held that the legacies 
contained in said second paragraph of the testatrix’s will 
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were specific, and that they “were and are adeemed by rea¬ 
son of the sale by her of her real estate in her lifetime.” 

From this decree all of the legatees mentioned in the said 
second paragraph of the will have appealed to this court. 

Assignment of Errors. 

The court erred: 

1. In holding the legacies specific; 

2. In holding the legacies adeemed; 

3. In refusing to hold the legacies demonstrative and not 
adeemed; and 

4. In other respects apparent of record. 

Argument. 

In Kenaday vs. Sinnott, 179 U. S., 606, loc. cit. 616, Mr. 
Chief Justice Fuller, in the course of an opinion holding 
that the question whether a legacy is general, specific, or 
demonstrative, “must be determined on the correct con¬ 
struction of the will, arrived at in accordance with well 
settled applicable rules,” says: 


“The cardinal rule is that the intention of the tes¬ 
tator expressed in his will, or clearly deducible there¬ 
from, must prevail, if consistent with the rules of 
law.” 

Again, in that case, the Court says (p. 617) : 


“The question involved is one of ademption and not 
of satisfaction. Without going into refinements in re¬ 
spect of the definition of the word ademption, it may 
be said to be the extinction or withdrawal of a legacy 
in consequence of some act of the testator equivalent 
to its revocation or clearly indicative of an intention 
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to revoke. The satisfaction of a general legacy de¬ 
pends on the intention of the testator as inferred from 
his acts, but the ademption of a specific legacy is 
effected by the extinction of the thing or fund be¬ 
queathed, and the intention that the legacy should fail 
is presumed. * * * Williams says in reference to 

the different kinds of legacies that: 'A legacy is gen¬ 
eral when it is so given as not to amount to a bequest 
of a particular thing or money of the testator, distin¬ 
guished from all others of the same kind. A legacy is 
specific when it is a bequest of a specified part of the 
testator’s personal estate, which is so distinguished. 
* * * A legacy of quantity is ordinarily a general 

legacy; but there are legacies of quantity in the nature 
of specific legacies, as of so much money, with refer¬ 
ence to a particular fund for payment. This kind of 
legacy is called by the civilians a demonstrative legacy; 
and it is so far general, and differs so much in effect 
from one properly specific, that if the fund be called 
in or fail, the legatee will not be deprived of his legacy, 
but be permitted to receive it out of the general assets; 
yet the legacy is so far specific, that it will not be liable 
to abate with general legacies upon a deficiency of as¬ 
sets.’ Vol. 2, p. 1158. And he adds: ‘The courts in gen¬ 
eral are averse from construing legacies to be specific; 
and the intention of the testator, with reference to the 
thing bequeathed, must be clear.’ 

“These rules are considered and applied in well nigh 
innumerable cases. Many of them will be found cited 
in the notes to Ashburner v. Macguire, 2 White and 
Tudor’s Leading Cases in Equity, Part IT, Fourth 
American Edition from Fourth London Edition, p. 
600.” 

The above decision of the Supreme Court of the United 
States forecloses the only issue in the instant case. To say 
that the cardinal rule for the construction of wills is that 
the intention of the testator should be ascertained and 
effectuated, and at the same time to say that the legacies 
contained in the second paragraph of the last will of Rosa 
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G. Simms have been adeemed, and that the legatees indi¬ 
cated by her as the beneficiaries of her bounty take noth¬ 
ing, is to lay down two utterly inconsistent and irreconcila¬ 
ble propositions. 

By the words of the second paragraph of Mrs. Simms’ 
will, she directs that “the following disposition of the pro¬ 
ceeds of the sale of said real estate’’ be made; the indis¬ 
putable fact in this case is “that the very proceeds of sale of 
said testatrix’s real estate * * * are now in” her ex¬ 

ecutor’s hands (R., pp. 4,7). The testatrix bequeathed cer¬ 
tain specified sums to be paid out of the proceeds of the sale 
of her real estate; she merely designated the fund for pay¬ 
ment; the executor has in his hands the very proceeds of 
the sale of her real estate wherewith to pay said specified 
sums to the persons and institutions named by the testatrix. 
In the light of reason, how can it be said that the intent of 
the testatrix in this case is doubtful ? What rule of law can 
justify the court in defeating and destroying that intent? 

This court in Douglass v. Douglass , in 13 App. D. C. 21, 
26-27, conclusively settled, for the guidance of the court be¬ 
low, the question that the legacies involved in this case are 
demonstrative and not specific. We quote from the opinion 
of Mr. Chief Justice Shepard in that case; 

“If the language of the will indicates not the gift 
of the specified article, or part of the estate, to the ex¬ 
tent or value stated, but its designation only, as a cer¬ 
tain interest or fund from which the bequest of money 
or amount of value, shall be primarily paid or satis¬ 
fied, it becomes a demonstrative legacy.” 

In Ives v. Canby, 48 Fed., 718, Circuit Judge Wales had 
before him the question whether the following item of a will 
was to be construed as containing a demonstrative or 
specific legacy: 









“I give, devise, and bequeath to Alfred Stille Ives, 
the second child of Dr. Robert Ives and Maria, his 
wife, of New Haven, Conn., his heirs and assigns, for¬ 
ever, two thousand dollars of the South Ward Loan of 
Chester, Pennsylvania.” 

The legacy was declared demonstrative. It is difficult 
to conceive a distinction which would hold the above quoted 
legacy demonstrative and the legacy in the case at bar 
specific. The learned Circuit Judge, in the course of his 
excellent and well fortified opinion, said (p. 719) : 

“The courts have inclined against construing lega¬ 
cies as specific, in order to guard the legatee against the 
risk of ademption, and that the legacy may be liable 
to contribution and abatement, if the assets are insuffi¬ 
cient to pay the debts and also to satisfy the general 
pecuniary legacies. It is therefore important to ascer¬ 
tain the intention of the testator, and such intention 
must always be either expressed in reference to the 
thing bequeathed, or otherwise clearly appear from the 
will, to constitute a specific legacy. This is elementary. 
Mrs. Bradford’s will [Mrs. Simms’ will] contains no 
word or phrase, other than what is found in the third 
[second] clause, that shows her intention in reference 
to the payment of this legacy [these legacies]. * * * 
In Armstrong's Appeal , 63 Pa. St., 312, the court 
“used the folowing language: 

“ ‘A demonstrative legacy is the bequest of a 
certain sum of money, with the direction that it 
shall be paid out of a particular fund. It differs 
from a specific legacy in this: that if the fund out 
of which it is payable fails for any cause, it is 
nevertheless entitled to come on the estate as a 
general legacy; and it differs from a general lega¬ 
cy in this: that it does not abate in that class, but 
in the class of specific legacies/ ” 
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We quote again from the Supreme Court of the United 
States in Kenaday v. Sinnott, 179 U. S., 606, 620: 


“The intention of the testator must prevail, and lega¬ 
cies will not be held specific when the result would be 
that the mere transmutation of money into securities 
raised an irrebuttable presumption of ademption incon¬ 
sistent with the intention of the testator as plainly de- 
ducible from all of the terms of his will taken to¬ 
gether.” 

The Court also says (p. 619) : 

“The presumption is stronger that a testator intends 
some benefit to a legatee, than that he intends a benefit 
only upon the collateral condition that he shall remain 
till death, owner of the property bequeathed. * * * 

An intention of benefit being once expressed, to make 
its taking effect turn upon the contingency of the con¬ 
dition of the testator’s property being unchanged, in¬ 
stead of upon the continuance of the same feelings 
which in the first instance prompted the selection of the 
legatee, requires, as it ought, clear language to convey 
that intention.” 

The late Chief Justice Alvey, when presiding in the Court 
of Appeals of Maryland, in Gelbach v. Shively , 67 Md. 498, 
said: 


“Ordinarily a legacy of a sum of money is a gen¬ 
eral legacy; but where a particular sum is given, with 
reference to a particular fund for payment, such lega¬ 
cy is denominated in the law a demonstrative legacy; 
and such legacy is so far general, and differs so ma- 
terialv in effect from one properly specific, that if the 
fund be called in or fail, or prove to be insufficient, the 
legatee will not be deprived of his legacy, but he will 
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be permitted to receive it out of the general assets of the 
estate. Dugan v. Hollins, 11 Md. 77. But such legacy 
is so far specific that it will not be liable to abate with 
general legacies, upon a deficiency of assets, except to 
the extent that it is to be treated as a general legacy, 
after the application of the fund designated for its 
payment. Mullins v. Smith, 1 Drew. & Sm., 204; 2 
Wms. Exrs. 995. The authorities seem to be clear in 
holding that whether a legacy is to be treated as a 
demonstrative legacy, or is one dependent exclusively 
upon a particular fund for payment, is a question of 
construction, to be determined according to what may 
appear to have been the general intention of the testa¬ 
tor. * * * It is certainly true, as a general proposi¬ 
tion, as was said by the Vice Chancellor in Dickin v. 
Edwards, 4 Hare, 276, that where a testator bequeaths 
a sum of money in such a manner as to show a sepa¬ 
rate and independent intention that the money shall be 
paid to the legatee at all events , that intention will not 
be held to be controlled merely by a direction in the 
will that the money is to be raised in a particular way, 
or out of a particular fund.” 

In Rood on Wills, Section 707, we find the following 
clear statement: 

“A demonstrative legacy is a gift of a sum of money 
with direction that it shall be paid out of a designated 
fund, or charging specified property with the payment 
of it. It partakes of the nature of both general and 
specific legacies; it is specific in that a fund primarily 
charged with payment of it is specifically described and 
pointed out; it is general in that the whole estate is 
liable for its pavment. Whether a legacy is to be 
treated as demonstrative or as depending exclusively 
on the particular fund for payment is a question of in¬ 
tention not governed by any arbitrary rules. There are 
two rules which aid in determining such questions: 1, 



the courts are inclined against holding legacies to be 
specific; 2, and if a legacy of a certain amount is given 
with direction that it shall be paid out cf a specified 
fund, the court presumes that it is demontrative, pay¬ 
able at all events, whether the specified fund is suffi¬ 
cient or not.” 

THE EXACT QUESTION NOW AT BAR HAS 
BEEN BEFORE OTHER COURTS: 

In Miller v. Malone, 109 Ky., 133, decided in 1911, it is 
held that a bequest of the proceeds of land to be sold by the 
executor is not adeemed by a sale by the testator. 

In Nooe v. Vannoy, 6 Jones Eq. (59 N. C.), 185, it is 
held that a devise of the proceeds of land which the ex¬ 
ecutors zoere directed to sell is not adeemed by a sale by the 
testator. 

In Connecticut T. & S. D. Co. v. Chase, 75 Conn., 683, 
decided in 1903, it is held that bequests to be paid out of the 
proceeds of a parcel of land are not adeemed by the testa¬ 
trix s selling the land. 

In Missouri Baptist Sanitarium v. McCune, 112 Mo. 
App., 333, it is held that a recital by a testator in his will 
that he owns certain stock in a certain bank to a stated sum, 
which is to be sold to the highest bidder, and the proceeds 
of the sale, divided into two equal parts by the executor, fol¬ 
lowed by a bequest of such proceeds to two legatees, is not 
a specific legacy of such bank stock, but general or demon¬ 
strative legacies of the money to be realized from the sale 
of such stock. 

Cases may be multiplied indefinitely; hence we shall dis¬ 
miss further citations with a few references to English au¬ 
thorities. 

In Creed v. Creed, 11 Cl. & Fin., it is said at p. 510: 
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“General legacies do not become specific because they 
are payable out of the proceeds of real estate. * * * 
So the charge of the legacies upon the real estate does 
not make them specific although the annuities payable 
and issuing out of them are so.” 

In Folder v. Willoughby, 1 Sim. & Stu., 354, it is held 
that a pecuniary legacy directed to be paid by the sale of an 
estate, is payable out of the testator’s general assets where 
the estate is not in the possession of the testator at the time 
of his death. 

In Coleville v. Blackett, 1 P. Wms. 778, it is held that a 
legacy payable out of land to which the testator has no title 
is payable out of his other assets, and is not adeemed. 

And in CaldvUle v. Middleton, 3 Beavan, 570, it is held 
that a legacy to be paid out of the proceeds of the sale of 
land is demonstrative. 

These English cases are particularly important on ac¬ 
count of the technical rule which prevailed in England that 
every devise of land, even if a residue, is specific, and that 
the result is the same where there is a direction to pay to an 
individual a definite sum out of the proceeds of the sale, 
and the residue to others. In addition, there was in Eng¬ 
land a great aversion to making any construction resulting 
in the dishersion of the heir. 

In accordance with this rule, it is held in Newbold v. 
Roadknight, 5 E. C. L., 678, that a gift to one of a sum of 
money, part of the proceeds of real estate to be sold, fol¬ 
lowed by a gift of the residue of the purchase money to 
others, is substantially a gift of the estate. 

This case is distinguished from that of Fowler v. Wil¬ 
loughby, supra, by the fact that there was a gift of the 
residue of the purchase money to others specifically. Of 
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course, this distinction brings the present case within the 
ruling of Fozoler v. Willoughby. 

It is really not necessary to cite these English cases, since, 
as shown in 18 A. & E. Enc. Lazo, second edition, p. 720, 
and 2 Woerncr, American Lazo of Administration, Sec. 
444, p. 967, these technical English rules have been so 
changed by custom and statute in America as to put real and 
personal property, in the respect under consideration, on the 
same level. As stated in Woerncr at page 967: 

“In States where the will passes real estate acquired 
after its execution, no devise of lands will be con¬ 
sidered as specific, unless it be specifically described; at 
least not so far as after acquired lands are in question 
—and the American view seems to be that the enact¬ 
ment of these statutes places real and personal prop¬ 
erty, in this respect, on the same-level.” 

The case of Kenaday v. Sinnott, supra , is followed in its 
declination to refuse to carry out the plain intention of the 
testator, despite the invocation of rules of technical con¬ 
struction, by the following cases among many others: 

Manogue v. Catfery, 196 U. S., 563, holding a will to 
pass a fee simple where there were no words of inheritance, 
and where the intention of the testator was no plainer than 
in the present case. 

In Taylor v. Leesnitzer, 39 Washington Law Reporter, 
370, this court holds that under the statute in force at the 
time the will there under consideration (and also Mrs. 
Simms’ will) was made, a will devising all the property of 
which the testator was possessed passes after-acquired real 
estate, as such is presumed to be the intention of the testa¬ 
tor, although the statute provided that such after-acquired 
real estate should pass only when it should appear to be the 
intention of the testator to devise such property. 
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It is submitted that both of these cases, although dealing 
with subject-matters different from that of the case at bar, 
fully support the contention of the appellants as to the in¬ 
tention of the testatrix, Mrs. Simms. 

We invite attention to the fact that by the decree below it 
is determined that the testatrix, who on the face of her will 
shows that she had in mind a desire to remember all three 
of her sisters, nevertheless intended to exclude her sister 
Frances from receiving any benefit whatever from the es¬ 
tate. It is inconceivable that Mrs. Simms meant her bounty 
to depend solely upon the fact of the sale of her real estate 
being made by her executor instead of herself. So to hold 
is to sacrifice substance to shadow and mere form—the end 
to the means. Her intention has been defeated and de¬ 
stroyed by the decree appealed. In this case there should be 
no more difficulty in applying the definition of a demonstra¬ 
tive legacy than in stating it. 

The real intention of the testatrix, Mrs. Simms, to give 
the legacies to the appellants at all events is hardly a de¬ 
batable question. Her realty, its sale, and the disposition 
of its proceeds, are simply the means to the end intended to 
be effected by her. 

Conclusion. 

In conclusion, we respectfully submit that the decree ap¬ 
pealed should be reversed, and the cause remanded with di¬ 
rection to instruct the appellee Executor to pay the appel¬ 
lants the respective amounts of their legacies. 

Frank J. Hogan, 

R. Ross Perry, Jr., 

George E. Hamilton, 
Paul E. Johnson, 

Arthur P. Greely, 
Attorneys for Appellants. 

Washington, D. C. April 29, 1912. 
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STATEMENT OF THE CASE. 

This case is in this court on an appeal taken bv 
certain legatees named in the will of the late Rosa G. 
Simms from an order passed by the Supreme Court 
of the District of Columbia, holding the legacies to 
the said legatees to be specific legacies and adeemed 
by reason of the sale by the testator in her lifetime of 
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the real estate which was devised to the executor in 
her will for the purpose of paying said legacies. 

The testatrix, Rosa G. Simms, died in this city and 
District, on December 25, 1909, leaving a last will 
and testament bearing date of March 5, 1900, in 
which R. Golden Donaldson was named as executor 
and in which she made disposition of her household 
effects, jewelry, etc., by the first paragraph. 

The second paragraph, the one involved in this ap¬ 
peal, contains the following language (Rec., pp. 5 
and 6) : 


“Second: My real estate, and all my right, 
title and interest therein I give and devise to R. 
Golden Donaldson in fee simple and authorize 
and direct him, as soon after mv death as he inav 
deem advisable, and advantageous, to sell and 
convey the same upon such terms as in his judg¬ 
ment may seem best for the interests of all per¬ 
sons, and without liability upon any person to 
whom he mav sell the said real estate to see to 
the application of the money received by him 
therefor, and to make the following disposition 
of the proceeds of the sale of said real estate : 

“First: To my sister, Francis B. Mclntire, the 
sum of One Thousand Dollars ($1,000). 

“Second: To the Little Sisters of the Poor, the 
sum of Five Hundred Dollars ($500). 

“Third: To the Home for Incurables the sum 
of Five Hundred Dollars ($500). 

“Fourth: To Providence Hospital, the sum 
of Five Hundred Dollars ($500). 

“Fifth: To Saint Ann’s Infant Asylum, the 
sum of Two Hundred and Fifty Dollars ($250). 
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‘‘Sixth: To Saint Vincent’s Female Orphan 
Asylum the sum of Five Hundred Dollars 
($500). 

“All of said institutions being in the District 
of Columbia.” 

The third paragraph of the will was the residuary 
clause in which she named her two sisters, Mary 
Antoinette Holtzman and Sabina M. Miller, her sole 
residuary legatees. 

Shortly after the death of the said Rosa G. Simms 
the said Mary Antoinette Holtzman died and her 
sister, one of the appellees, was appointed executrix 
of her estate under the terms of her last will and 
testament. 

Thereafter Frances B. Mclntire, one of the lega¬ 
tees named in the second paragraph of the will of 
Miss Simms, died, leaving a last will and testament 
in which she appointed the appellant, Arthur G. 
Plant, executor. The death of Mrs. Mclntire was 
suggested in the court below and the said Arthur G. 
Plant, executor of the estate of the said Frances B. 
Mclntire, was substituted as respondent in her place 
and stead (Rec., p. 12). 

At the time of the making of her will Miss Simms 
was seized and possessed of a one-seventh undivided 
interest in certain real estate situated in the District 
of Columbia, which she sold in her lifetime, so that 
at the time of her death she owned no real estate 
and her entire estate consisted of the sum of Three 
Thousand, Five Hundred One ($3,501) dollars in 
cash, and two promissory notes in the aggregate 
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amount of Fourteen Thousand, Five Hundred ($14,- 
500) dollars, secured by deed of trust on real estate 
in the District of Columbia (Rec., p. 4). Thereafter 
these notes were fully paid and the proceeds came 
into the possession of the executor. 

In view of these facts the executor was in doubt 
as to whether the legacies mentioned in the second 
paragraph of the will should be paid out of the gen¬ 
eral assets of the estate, or wdiether they were specific 
legacies and were consequently adeemed by the sale 

bv the testatrix in her lifetime of all of her real es- 
%/ 

tate. There were demands made upon the executor 
to make distribution under both theories, and he, 
therefore, filed his petition in the case and prayed 
that the court construe the will and direct him as to 
the proper distribution of the estate. In this peti¬ 
tion all of the legatees in the will were made respond¬ 
ents and thev all filed their answers. To all of these 
•/ 

answers the executor filed a replication by which he 
joined issue with all of the respondents upon all of 
their answers. This replication is not a part of the 
printed record in the case, it having been inadvertent¬ 
ly omitted, and all of the parties have stipulated that 
the said replication shall be made a part of this brief 
as an addendum and considered as much a part of the 
record as if it had been incorporated in the printed 
record in the case. 

The case was then argued on the pleadings and 
without the taking of any testimony, and after the 
argument the court signed the following order: 


s 


“This cause having been duly set down for 
hearing, came on to be heard on the petition of 
R. Golden Donaldson, executor of the last will 
and testament of Rosa G. Simms, deceased, filed 
herein on May 1, 1911, and the answers of all 
the respondents to the said petition, and was ar¬ 
gued by counsel for the respective parties and 
submitted to and considered by the court; where¬ 
upon it is this 9tli day of April, 1912— 

“Adjudged, ordered and decreed that each 
and all of the legacies set out in the second para¬ 
graph of the said last will and testament of the 
said testatrix were and are specific and were 
and are adeemed. 

“It is further adjudged, ordered and decreed 
that the said executor be and he is hereby in¬ 
structed that the amount of the several legacies 
hereb} T held to be specific and adeemed fall into 
the residuum of the estate, and should be dis¬ 
tributed as such residuum to the residuary lega¬ 
tees named in said will, and as provided therein. 

4 4 By the Court: Wright, Justice. ’ ’ 

From this order all of the legatees named in the 
second paragraph of the will have appealed to this 
court (Rec., p. 14). 

ASSIGNMENT OF ERRORS. 

The appellants assigned as error the following: 

1. In holding the legacies specific; 

2. In holding the legacies adeemed; 

3. In refusing to hold legacies demonstrative and 
not adeemed; 

4. In other respects apparent of record. 
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ARGUMENT. 

The appellants apparently assumed that the case 
was heard in the court below upon petition and an¬ 
swer. This is not the fact. The case was heard upon 
petition, answers and replication. The petition spe¬ 
cifically waived answer under oath and the petitioner 
joined issue upon all of the answers filed for the 
specific purpose of not having the answers considered 
as true. 

The principles of law involved in this appeal are 
very plain and simple and there are volumes of au¬ 
thorities which lay down the law in relation to the 
nature and characteristics of all classes of legacies. 
The great difficulty always encountered is in apply¬ 
ing these well-known principles to the particular lan¬ 
guage used in each separate will, so that each case 
must be decided on its own facts by looking at the 
language of the instrument itself. 

Parker vs. Parker, 126 Mass., 438; 

Emory vs. Swasey, 97 Me., 136; 

Nuslev vs. Curtis, 36 Colo., 464. 

The appellants in the court below, and in this court, 
are relying largely, if not almost entirely, upon the 
case of Kenaday vs . Sinnott (179 U. S., 606). That 
case is clearly distinguishable from the case at bar, 
both in the nature of the legacy, the general language 
of the entire will and the surrounding circumstances 
attending its execution. 
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In that case the legacy under consideration was a 
legacy by the testator to his widow, as follows, among 
other things: 

“Also my business as a claim agent and as 
publisher of the Vedette, together with all books, 
papers, files, office furniture, etc., etc., also 200 
shares of Sutro Tunnel stock and Comstock 
bonds; also notes and evidences of indebtedness 
to me, of more or less value; also, deposits of 
currency entered on my bank book of the Na¬ 
tional Metropolitan Bank, amounting to $10,000 
more or less.” 

The testator made a number of legacies to various 
parties of sums certain, but the will contained no 
residuary clause except the clause above quoted. He 
clearly indicated by the entire structure of his will 
that it was his intention that his widow, who was 
made executrix of his will, should be the principal 
beneficiary of his estate. It appeared that at the 
time of his death the amount in bank to his credit 
amounted to only $810.60, while his holdings in 
United States Four Per Cent. Bonds amounted to 
$9,000, more than the amount he owned at the time 
of the execution of his will. The contest was made 
on behalf of his heirs who contended that the clause 
above quoted was not a residuary clause and that 
they were, therefore, entitled to this $9,000 invested 
in United States bonds, as the heirs at law and next 
of kin of the testator. 

The court held in effect, and only held, that the 
clause above quoted was, under all the provisions of 
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the will and in accordance with the intention of the 
testator as expressed therein, a good and valid resid¬ 
uary clause and that his widow should receive the 
said sum of $9,000 as such residuary legatee. 

The court clearlv indicated its attitude toward the 

V 

construction of the will in the following language, 
which appears on page 616 of the opinion: 

“The general intention of the testator in this 
instance is perfectly clear. The will was in- 
artificially drawn, but its various provisions 
taken together put it beyond doubt that he in¬ 
tended to dispose of all of his property, and we 
think that he accomplished that purpose. In 
doing so all property not expressly given an¬ 
other destination was, in substance, devised and 
bequeathed to his wife, including some ten thou¬ 
sand dollars on deposit . His intention that she 
should thus take is evident. And if by the will 
he disposes of all the property he had, there ap¬ 
peared no necessity for a technical residuary 
clause.” 

Again, the court, on page 620 of the opinion, uses 
the following language: 

“As we have already stated, the general in¬ 
tention of the testator in this case was to leave 
all his property to his wife except what was ex¬ 
pressly otherwise disposed of, and among the 
clauses inserted in effectuation of that result, 
were these: 4 Also my business as a claim agent 
and as publisher of the Vedette, together with 
all books, papers, files, office furniture, etc., etc., 
also 200 shares of Sutro Tunnel stock and 
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Comstock bonds; also notes and evidences of 
indebtedness to me, of more or less value; also, 
deposits of currency entered on my bank-book 
of the National Metropolitan Bank, amounting 
to $10,000 more or less.’ If the latter item stood 
alone and were not read in connection with the 
will as a whole it might well he that it should 
he held to he a specific legacy, adeemed pro tanto 
hy the use of the money except $810.60 in the 
purchase of additional bonds, or otherwise. 
But, taken in connection with all the provisions 
of the will, and with the rules against partial 
intestacy and against treating legacies as speci- 
lic, if that construction can be avoided, we think 
it should be regarded as in its nature a demon¬ 
strative legacy, and not adeemed by the change 
from the money into property.” 

It will thus be seen that there were many circum¬ 
stances considered by the court in that case which 
are not present in the case at bar: 

First. The will was apparently drawn by some 
one who was not familiar with legal phraseology and 
was an extremely indefinite and complicated will. 

Second. There was the intention clearly expressed 
from all the language of the will, that the testator 
intended that his wife should receive all of his estate 
not otherwise disposed of. 

Third. There was the well-known rule of law 
against partial intestacy. 

Any one of these circumstances would have been 
sufficient to have upheld the contention of the widow. 

In the case at bar the will is plain and specific and 
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the testatrix said, in language as plain as could be 
used, that she desired the legacies mentioned in the 
second paragraph of the will to be paid, and to be 
paid only, out of the proceeds of the sale of such real 
estate as she owned at the time of her death. If the 
testatrix had, instead of making the bequests which 
she did make under the second paragraph of her 
will, bequeathed such real estate as she owned at the 
tinfe of her death to these six legatees, there can 
hardly be any room for argument that their legacies 
would have been adeemed had she sold her real estate 
in her lifetime. It is inconceivable that she should 
be considered to have had a different intention from 
the mere fact that she did not desire to give to these 
six legatees the entire value of her real estate, but 
only desired that they should have a part of it in¬ 
stead of the whole. The method which was 
adopted by the testatrix was one of mere convenience 
and must have been adopted for the sole purpose of 
having these legacies paid with the least possible 
trouble, if the conditions under which they were 
made existed at the time of her death. 

The testatrix clearly expressed her intention as to 
her other property and if she had not desired these 
legacies to be dependent npon her owning real estate 
at the time of her death, then there was no reason 
why she should not have made them outright general 
legacies. The only reasonable construction of this 
will which can express the intention of this testatrix 
is the construction which the words of the will itself 
imperatively demand, to wit, that these legacies are 
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to be paid out of such real estate as she died seized 
and possessed of. 

The real estate itself was devised to the executor 

and it was therefore a will of real estate. And if 

there was no real estate then it became impossible 

for the executor to carry out the plainly expressed 

intention of the testatrix. There is no way by which 

it can be determined that the monev invested in the 

«/ 

two promissory notes was the money received as the 
proceeds of the sale of the real estate by the testatrix 
in her lifetime. It is at best but a conjecture and a 
guess. 

The precise question involved in this case has been 
before a number of courts of the various states of this 
Union, as well as before this court. 

In the case of King’s Executor vs. Sheffey’s Ad¬ 
ministrator (8 Leigh (Va.), 614), it was held (quo¬ 
ting the syllabus), as follows: 

“A testator gives to his wife, during her life, 
one-third of the rents and profits of certain prop¬ 
erty, consisting of houses and lots; to three sons, 
each a small pecuniary legacy, after payment of 
his debts, which are to be paid out of the rents; 
and he directs the property to be sold at his 
wife’s death and devises two-fifths of the pro¬ 
ceeds to the children of one daughter, two-fifths 
to another daughter, and the remaining one-fifth 
to a third daughter. The wife dies before the 
testator, and after her death the testator sells 
the property on a credit, and dies the same year 
that the sale was made. On a bill to recover the 
one-fifth last devised, Held: That the alienation 
of the property revoked the devise.” 
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The question has several times been decided by the 
courts of the State of New York. 

In the case of Dowd (58 Howard Pr., 107) the tes¬ 
tator, Dowd, by his will, bequeathed to his wife all 
his personal estate and the use for life of all his real 
estate, and authorized his executors, together with 
his wife, to sell and convey his real estate and to de¬ 
posit the avails in his savings-bank, his wife to re¬ 
ceive from time to time, while any of the funds so 
deposited remained, sufficient for her support dur¬ 
ing her life, and if any of the avails of such sale 
remained after paying such expenses, together with 
her funeral expenses and the reasonable expenses of 
the executors, the balance to be paid to St. Mary’s 
Roman Catholic Church and the Roman Catholic 
Orphan Asylum. 

The testator in his lifetime, and after the execu¬ 
tion of the will, sold all his real estate and deposited 
the avails in the Rochester Savings Bank, such avails 
constituting his entire estate. His wife died after 
this sale, but before the death of the testator. 

The next of kin of the testator were his nephews 
and nieces and thev claimed his entire estate after the 
payment of debts and administration expenses, and 
the legatees, the Roman Catholic Church and the 
Roman Catholic Orphan Asylum, claimed the estate 
as legatees under the will. It can, therefore, be seen 
that the question was clearly presented in that case 
which is presented in the case at bar, to wit: as to 
whether or not such legacies as are involved in the 
present case are adeemed by the sale by a testator in 
his lifetime of the real estate out of which legacies 
are to be paid. 
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The court held the legacies in that case to be speci¬ 
fic and that they were totally destroyed by the volun¬ 
tary act of the testator in disposing of the real estate 
during his lifetime. In the course of the opinion the 
court, at p. 110, said: 

“The will speaks as of the time of the death 
of the testator; the rights of all devisees and 
legatees, heirs and next of kin hinge upon that 
period of time. If the wife had survived the 
testator she would have taken the entire estate, 
all the personal and all the real converted into 
personal property before the death of the testa¬ 
tor. She would have been the sole legatee of 
‘all of the testator’s personal estate.’ I think 
the corporations named in the will cannot take 
as legatees. The subject matter of the devise 
and bequest to them was wholly destroyed or 
changed by the voluntary act of the testator in 
his lifetime. The whole scheme of his testamen¬ 
tary disposition was essentially varied by him, 
and the law presumes a revocation in conse¬ 
quence of the change in his family and the prop¬ 
erty. The fact that he deposited the avails of 
the sale of his real estate in a savings bank is 
not sufficient to rebut this presumption of law. 
(See Adams vs. Wynne, 7 Paige, 99.) It is quite 
possible that but for this revocation of the act 
of the testator, the ulterior devise to these cor¬ 
porations would have taken effect on failure of 
the primary devise, by the death of the wife in 
the lifetime of the testator (McLean vs. Free¬ 
man, Agt., 70 N. Y., 81). But I am unable to see 
how, unless by republication after such revoca¬ 
tion, their claim to the bounty of the testator 
under this will can prevail.” 
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In the case of Philson vs. Moore (23 Hun., 152), 
it was held that where a testatrix, after making a 
will, devising certain specific parcels of real estate 
then owned by her, to her executors, upon certain 
trusts therein declared, and for the payment of cer¬ 
tain legacies, sells a portion of the said real estate, 
and converts the proceeds thereof into personal prop¬ 
erty, such acts amount to a partial ademption of the 
devise, and the court has no power to substitute the 
personal property for the real estate devised for the 
payment of the legacies. In this case the testatrix 
devised certain lots and parcels of land to her execu¬ 
tors as trustees to have and to hold the same in trust 
with power in the said executors to sell the said real 
estate in their discretion, to invest the proceeds and 
to pay the income therefrom, together with the rents 
and profits from the unsold real estate, to her hus¬ 
band during his life and at his death she directed 
the executors as follows: 

“Second: Upon the death of my said husband 
my said executors shall sell and dispose of the 
said real estate, or the portion thereof as shall 
not have been alreadv sold, and shall convert the 
same and any and all other property or securi¬ 
ties which thev mav hold, into monev, and to use 
and apply and pay the same as follows”: 

(Then follows a number of legacies to be paid from 
the proceeds.) 

Then followed a residuary clause. 

After making the will the testatrix sold one of the 
pieces of real estate specifically devised and invested 
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the proceeds in personal property. At the time of 
her death the real estate remaining unsold was of but 
little value and entirely insufficient for the payment 
of the legacies. 

The court held that the legacies which were to be 
paid out of the proceeds of the sale of the real estate 
were specific and were adeemed by the sale by the 
testatrix, in her lifetime, of her real estate. 

The following language is used by the court on p. 
155 of the opinion: 

“The law is well settled that if a testatrix de¬ 
vise real estate and sell the same before the will 
takes effect, the proceeds of the will become per¬ 
sonal property, and no court can substitute the 
money received bv testatrix for the land de- 
vised.” 

The same question was under consideration by the 
New York court In the matter of Brett (57 Hun., p. 
401). In this case the testator, after making a be¬ 
quest of a note, directed his executors to sell his 
household furniture and out of the proceeds to pay 
his funeral expenses and the balance thereof to pay 
to the trustees of the First Methodist Episcopal 
Church of Matteawan. He also directed that his real 
estate should be sold and that a number of money 
legacies should be paid from the proceeds. And then 
further provided as follows: 

“Should there be any residue after paying the 
legacies above provided for, I direct that the 
same be divided among the said legatees in the 
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same proportion that their several legacies bear 
to each other. And in case the proceeds of the 
said sale of my property should prove insuffi¬ 
cient for the payment of all of said legacies in 
full, then that the deficiency be borne by the said 
legatees in the same manner, except that the 
above legacies to the Highland Hospital and to 
Wilbur Charlock shall be paid without increase 
or diminution. ’’ 

In this case it will be seen from an examination of 
it that there was, first, a specific legacy of a note; 
second, a specific legacy of the proceeds of the sale 
of certain personal property after the deduction of 
certain expenses and; third, certain legacies of the 
proceeds of the sale of his real estate. 

There was a provision in the will which provided 
that if there was more than enough realized from 
the sale of the real estate to pay the last mentioned 
legacies, then the legacies mentioned in the will 
should be proportionately increased, and should the 
proceeds from the sale of the real estate be insuffi¬ 
cient to pay the legacies then that they should be 
proportionately diminished. 

It appeared that there was a surplus from the 
proceeds of the sale of the real estate after the pay¬ 
ment of the legacies dependent upon it, and the lega¬ 
tees of the note and of the proceeds of the personal 
property claimed to be entitled to share in such sur¬ 
plus. It was held that they were not entitled to share 
in this surplus because, in the one case, the legatee 
was given specific property and, in the other case, the 
proceeds of specific property. And the court held 
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that their participation in the distribution of the es¬ 
tate must be confined to the property out of which 
their legacies were to be paid and that the entire resi¬ 
due should be distributed to the legatees of the pro¬ 
ceeds of the sale of the real estate. 

This case is cited to show the extent to which courts 
will go in order to distinguish the rights of legatees 
and the limits of the funds to which they are entitled 
in the construction of wills. 

In the case of In re Zeile (74 Cal., 125), the lan¬ 
guage of the will under consideration by the court 
was as follows: 

“Item 6. I give and bequeath unto my rela¬ 
tives residing in Germany one thousand shares 
of the stock of the bank of California, the same 
to be sold by my executors at or as soon after 
my decease as is practicable, for its reasonable 
value, and the proceeds to be divided as follows, 
to wit”: 

(Then follows four legacies to relatives of the tes¬ 
tator of a one-fourth share of the estate to each.) 

The court in construing these legacies to be specific 
used the following language: 

“The Superior Court treated the legacies given 

by Item 6 of the California will as ‘specific 

legacies’ and no question has been made by either 

party as to the correctness of that ruling. The 

thousand shares of bank stock were to be sold bv 

* 

the executors, and the proceeds divided among 
the legatees named. The dividends collected by 
the executors were incidents to the stock, and 
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were, of course, to be distributed in like propor¬ 
tions with the proceeds of sale. The will did 
not merely provide that sums of money should be 
distributed to the legatees, payable primarily 
out of the fund arising from the sale. The lega¬ 
cies were not merely demonstrative; thev were 
specific; if the shares of stock had become worth¬ 
less, the legatees would have been entitled to 
nothing/’ 

So much for the decisions of the courts of the sev¬ 
eral States of the United States in relation to the 
question here at issue. It only remains to call the 
attention of the court to the law as laid down in the 
English cases, and the law as it has been laid down 
by this court in cases involving almost precisely the 
same facts as are involved in the present case. 

The English law on the subject is stated in the two 
well considered cases of 

Arnald vs. Arnald, 1 Bro. Ch. Ca., 401, and 
Newbold vs. Roadknight, 5 E. C. R., 678. 

In the case of Arnald vs. Arnold, supra, E. M. by 
her will ordered her estate to be sold, and the produce 
to be divided between several persons. After making 
the will she sold the estate for £2,500, part of which 
was held on mortgage and the remainder was in¬ 
vested in 3 per cents., so that the price was easily 
followed into the personalty. It was contended 
(precisely as has been contended here) that this was 
not a revocation, that the testatrix had only done 
the act herself which, at the time of the making of 
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the will, she intended should be done by the trustees; 
and although the legatees could not take it in the 
form in which the testatrix then intended, they might 
have the substance. This is the very argument that 
is made here; yet the court said: 

“There is an absolute disposition made by the 
will; and before that can take effect another ab¬ 
solute disposition, inconsistent with it, is made 
by the testatrix herself.’’ 

Lord Thurlow, therefore, decreed that the will was 
revoked and the residuary legatee of the personal es¬ 
tate took the produce or proceeds of the sale of the 
lands as part of the personalty. 

In re Newbold vs. Roadknight, supra , there was a 
devise to trustees to sell and out of the proceeds to 
pay T. N. £3,000; and the residue to be divided among 
several. Afterwards the testator sold the lands and 
conveyed them to the purchaser. The master of the 
rolls decided that all the legacies were adeemed— 
even the particular legacy of £3,000. He said: 

“The gift to one of a sum of money part of the 
produce of real estate directed to be sold, fol¬ 
lowed by a gift of the residue of the purchase 
money to others, is substantially a gift of the es¬ 
tate and not a gift of legacies with a collateral 
charge upon the estate.” 

And that, he said, distinguished this case from Fow¬ 
ler vs. Willoughby. 



But it is not necessary to go beyond the decisions 
of this court to finally and definitely determine the 
question involved here. 

The precise question was before this court in the 
case of Kaiser vs . Brandenburg (16 App. D. C., 310). 

In this case the testator made several general be¬ 
quests of money and then in paragraph 6 of his will 
used the following language: 

“6. I direct my executors hereinafter named 
to sell and convert into cash the stock of goods 
and sell the entire contents of the store now con¬ 
ducted by me at premises No. 1114 F street, 
northwest, in the city of Washington, D. C., and 
I also direct them to sell and convey in fee sim¬ 
ple, without liability on the part of any pur¬ 
chaser to see to the application of the purchase- 
money, all the real estate, wherever situated, of 
which I may die seized or possessed, or to which 
I may be in any manner entitled at the time of 
my death, and to divide the proceeds of the sale 
of my said store and contents, and of said real 
estate, equally among my sisters Minnie C. 
Kaiser, Carrie V. Kaiser and my brother George 
J. Kaiser, share and share alike. ” 

This court in an opinion by the present Chief Jus- 
tiee held the legacies contained in the last mentioned 
paragraph to be specific and in the course of the 
opinion used the following language: 

“The practical effect of the decree is to con¬ 
vert paragraph 6 of the will into a mere residu- 
arv clause. We can not concur in this view. 
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The paragraph, which is immediately followed 
by a general residuary clause, disposes of speci¬ 
fic parts of the testator’s estate plainly distin¬ 
guished from all others. It answers all the re¬ 
quirements of a specific legacy. Douglas vs. 
Douglas, 13 App. D. C., 21, 26; 13 A. & E. Encvc. 
L., 10. 

“That the specific property directed to be sold 
for division of its proceeds comprises both real 
and personal estate, does not alter the character 
of the bequest. 

“The command to sell worked an equitable 
conversion of both species of property into 
money; and that money—the proceeds of a sale 
regarded in equity as having already been made 
—is as specific and distinguishable as the sources 
of its derivation. Moreover, it was optional with 
the legatees named to prevent an actual sale and 
work a reconversion by electing to take the prop¬ 
erty as it stood, provided they labored under no 
disability at the time. Grain vs. Leslie , 3 Wheat., 
563, 578.* 

“Great stress was laid, on the argument, upon 
the word ‘proceeds,’ used in the direction for di¬ 
vision, as raising an ambiguity that requires 
the amount and character of the testator’s prop¬ 
erty, and all the circumstances surrounding him 
at the time of the execution of the will, to be re¬ 
sorted to for the purpose of ascertaining his 
meaning.” 

While the question involved in that case was not 
the question as to the ademption of these specific lega¬ 
cies it was a question of the abatement of them in 
order to satisfy the general legacies mentioned in the 
will, owing to the fact that there was not enough 
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property left by the testator to pay all the legacies in 
full. And the court specifically held that they were 
specific legacies and should not abate. 

If such legacies as are contained in the will now 
before the court are not subject to abatement, which 
is one of the characteristics of a specific legacy, they 
should also be held to have the other characteristic 
of a specific legacy, namely, that they be adeemed by 
the sale during the lifetime of the testator of the 
property out of the proceeds of which the legacies 
were to be paid. 

The same question which is involved in this case 
was before the Federal Circuit Court for the South¬ 
ern District of New York in the case of Georgia In¬ 
firmary, etc., vs. Jones (37 Fed., 750). In that case 
the 


“Testator, after expressly disposing of all the 
residue of his estate except certain cotton claims 
against the United States Government, be¬ 
queathed a specified sum out of the proceeds of 
said claims to complainants, or so much as 
should remain after paying certain legacies to 
others. At that time his claims were pending 
before the court of claims, but before his death 
he collected them, and invested the proceeds in 
securities, realizing a sum sufficient to have sat¬ 
isfied the bequest to complainants. Held, that 
the legacies were specific, and were payable only 
in case the executors collected the funds from 
the source indicated, and that testator by col¬ 
lecting them caused an ademption of the lega¬ 
cies.” 
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Counsel have endeavored, in this brief, to keep the 
issue involved here as simple as possible and for 
that reason have not deemed it necessary or desir¬ 
able to go into the many conflicting distinctions 
which can be found as to what is a “spe¬ 
cific legacy,” or to draw other nice distinctions 
which may be found in some of the cases, but have 
contented themselves with presenting to the court, as 
best they can, such cases as they have been able to 
find which present and determine the precise ques¬ 
tion at issue in this case, and under facts similar to 
those which appear here. 

It is, therefore, submitted that the lower court in 
passing the order holding the legacies contained in 
the second paragraph of the will of Rosa G. Simms 
to be specific, was correct, and should be affirmed 
with costs to these appellees. 

Respectfully submitted, 

Wade H. Ellis, 

Challen B. Ellis, 

Abner H. Ferguson, 
Alexander G. Bentley, 
Attorneys for Appellees. 

Washington, D. C., May 21, 1912. 
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ADDENDUM. 

IN THE COURT OF APPEALS, DISTRICT OF 

COLUMBIA. 

No. 2418. 

Arthur G. Plant, Executor, et al.. Appellants , 

vs. 

R. Golden Donaldson, Executor, et al.. Appellees. 


STIPULATION. 

It is hereby stipulated and agreed by and between 
all the parties to this cause that there was filed in the 
office of the Register of Wills in this case, on June 
28, 1911, a replication. And it is further stipulated 
and agreed that the said replication was in the fol¬ 
lowing words and figures, to wit : 

“In the Supreme Court of the District of 

Columbia. 

“In re Estate of 
Rosa G. Simms, 

Deceased. 

Probate No. 16,652, 

Administration Docket. 

“The petitioner hereby joins issue upon the 
answers of all the defendants filed herein. 

Ellis & Donaldson, 
Attorneys for Petitioner." 
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It is further stipulated and agreed that the said 
replication shall and may be taken and considered as 
a part of the record of this case in this court as fully 
and completely as if the same had been filed herein 
as a part of the printed transcript of records 

Frank J. Hogan, 

R. Ross Perry, Jr., 

George E. Hamilton, 

Paul E. Johnson, 

• 

Arthur P. Greeley, 
Attorneys for Appellants. 
Wade H. Ellis, 

Challen B. Ellis, 

Abner H. Ferguson, 
Alexander G. Bentley, 


Attorneys for Appellees. 


